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CIVIL LIABILITY AMENDMENT BILL 2003 
Committee 

Resumed from an earlier stage of the sitting.  The Chairman of Committees (Hon George Cash) in the Chair; 
Hon Nick Griffiths (Minister for Housing and Works) in charge of the Bill. 

Clause 8:  Parts 1A, 1B, 1C, 1D and 1E inserted - 

Debate was adjourned after Hon Peter Foss had moved amendments. 

Hon PETER FOSS:  I do not think I will go into the reasons for these amendments in great depth, because I have 
already raised the matter in the second reading speech and in the debate on this clause. 

Hon Nick Griffiths:  You dealt with the issues in your contribution to the second reading debate, and I provided a 
response. 

Hon PETER FOSS:  All I will deal with now is the effect of my amendments.  I hope everybody heard what I 
had to say earlier.  Proposed section 5J(16) states - 

“child” means a person who has reached 16 years but is under 18 years of age;  

The first amendment deletes “has reached 16 years but”, and the second amendment deletes “18” and inserts 
“16”.  The proposed subsection would then read - 

“child” means a person who is under 16 years of age;  

The CHAIRMAN:  Will the member please read what he thinks the amendment will achieve?  I have read the 
proposed words to be deleted but Hon Peter Foss has indicated that the final provision will be different.  

Hon PETER FOSS:  It deletes the words “has reached 16 years”.  If my amendment is passed, the final definition 
will be “Child means a person who is under 16 years of age”.  

Proposed subsection (2) would mean that if a child, who is a person under 16 years, suffers harm, the defendant 
may rely on a risk warning to a parent of the child if the parent is not an incompetent person.  Subsection (3) 
would mean that if a child, who is a person under 16 years, suffers harm, the defendant may rely on a risk 
warning to another person who is not a parent of the child if certain criteria are met.  The effect of my 
amendment would be that a risk warning could be given to someone who is under 16.  

My next amendment seeks to amend page 13, line 16, under the definition of incompetent person by replacing 
“18” with “16”.  It refers to a person who, because of a physical or mental disability, lacks the capacity to 
understand a risk warning.  It will pick up only people under 16 years of age but not people over the age of 16.  It 
will mean that a risk warning can be given to someone who is over 16 but not directly to an incompetent person 
who is under 16.  If a person is over 16, he can be directly warned.  If he is under 16, the parents can be warned. 

Hon NICK GRIFFITHS:  The Government opposes the amendments for the reasons I set out in my response 
earlier today.  

Hon DEE MARGETTS:  The Greens (WA) will not support the proposed amendments.  

Amendments put and a division taken with the following result - 
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Ayes (12) 

Hon Alan Cadby Hon Paddy Embry Hon Ray Halligan Hon Barbara Scott 
Hon George Cash Hon John Fischer Hon Frank Hough Hon Bill Stretch 
Hon Murray Criddle Hon Peter Foss Hon Norman Moore Hon Bruce Donaldson (Teller) 

Noes (13) 

Hon Kim Chance Hon Nick Griffiths Hon Christine Sharp Hon Ed Dermer (Teller) 
Hon Robin Chapple Hon Dee Margetts Hon Tom Stephens  
Hon Sue Ellery Hon Ljiljanna Ravlich Hon Ken Travers  
Hon Jon Ford Hon Jim Scott Hon Giz Watson  

            

Pairs 

 Hon Derrick Tomlinson Hon Louise Pratt 
 Hon Robyn McSweeney Hon Kate Doust 
 Hon Simon O’Brien Hon Adele Farina 
 Hon Barry House Hon Graham Giffard 

Amendments thus negatived. 

Hon PETER FOSS:  I move - 

Page 13, line 16 - To delete “18” and insert instead “16”. 

I have explained the purpose of this amendment.  I will not ask the House to divide but the Opposition believes it 
should be passed.  

Amendment put and negatived.  

Hon DEE MARGETTS:  I refer to proposed section 5M on page 15 in relation to the definition of “intoxicated”.  
It provides that if a person who was intoxicated is injured, he must prove that he was not contributorily negligent 
in causing his own harm.  Is this principle not already enshrined within the concept of voluntary assumption of 
risk and contributory negligence under common law?  Although the Government’s intention with this provision 
is obvious, there might be a problem with the way it is drafted.  A definition of intoxication that is too loose 
could potentially cover someone who has had anything between three and 33 drinks.  I will give a scenario.  At 
nine o’clock one Friday night, Deborah is having a few quiet drinks with her friends after work at her local pub.  
Although she has been drinking, she would not consider herself drunk when she decides to walk home.  A 
workman has negligently left a deep open trench in a footpath without any protective barriers around the trench.  
Deborah does not see it and falls in, fracturing her pelvis.  Will this proposed section make it harder for someone 
like Deborah who has consumed alcohol to bring a claim if she later suffers injuries through no fault of her own?  
I am not suggesting it is the intention of the proposed section, but might it not have this effect?  Will the courts 
not be bogged down in arguments of interpretation as lawyers attempt to unravel the meaning of the proposed 
section?   

Hon NICK GRIFFITHS:  The answer to the first question is no.  The second question was based on the 
proposition that the definition is too loose.  The definition set out in proposed subsection (4) reads - 

“intoxicated” means affected by alcohol or a drug or other substance capable of intoxicating a person 
to such an extent that the person’s capacity to exercise reasonable care and skill is impaired. 

Again, if a person is intoxicated in the terms of that definition, there is a presumption but that presumption can 
be overcome.  It is open to a plaintiff to prove on the balance of probabilities that the intoxication did not 
contribute in any way to the cause of the harm.  I think that strikes the correct balance. 

Hon DEE MARGETTS:  I am asking the minister these questions because it occurred to me that a woman who 
had more than two standard drinks would be considered by current Western Australian laws to be incapable of 
driving a car or in breach of the law if she drove a car.  However, if she had three drinks, she may be capable of 
walking reasonably well but ultimately, under the definition, that level of consumption makes her incapable of 
driving a car.  However, if she walked home and someone’s negligence caused her to suffer an injury, would she 
not find it more difficult to get a reasonable hearing if her level of intoxication was such that it was not 
unreasonable for her to walk but illegal for her to drive? 

Hon NICK GRIFFITHS:  I do not accept the honourable member’s proposition that two standard drinks would 
lead to a female being incapable of driving at law. 
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Hon Dee Margetts:  Sorry, I meant in excess of two drinks.   

Hon Peter Foss:  She may be over 0.05. 

Hon NICK GRIFFITHS:  She may be over 0.05 but not over 0.15.   

Hon Peter Foss:  That was an example of a woman, and for most women it would be. 

Hon NICK GRIFFITHS:  Yes.  We can talk about standard drinks but are we talking about a standard woman?  
What is the effect of two standard drinks on a standard woman? 

Hon Dee Margetts:  That is exactly my point. 

Hon NICK GRIFFITHS:  She may be over 0.05 but she would not have reached 0.15. 

Hon Dee Margetts:  How would a court later decide the level of culpability?  That is exactly my point. 

Hon NICK GRIFFITHS:  The member gave an example but I do not accept it as correct.  A person who is over 
0.05 may well be capable of driving.  The offence of driving while under the influence of drugs or alcohol so as 
not to be considered capable of driving is set at a higher reading than 0.05; my recollection is that it is 0.15.  
However, intoxication is a matter of determining the facts in a particular case.  For example, a person may drink 
30 standard drinks over a long period and another person may drink six standard drinks over a short period but 
the former may not be intoxicated and the latter may be; it depends on the circumstances. 

Hon DEE MARGETTS:  The minister is doing a very good job of proving my point exactly.  A person who is 
badly injured as a result of someone else’s negligence would generally end up in hospital and not be 
breathalysed.  In reality the only way in which the level of drunkenness or otherwise would be tested would be 
by asking the person in court how many drinks he or she had consumed.  It would be extremely difficult, if not 
impossible, for the court to conclude whether that number of drinks made the person capable or incapable of 
taking appropriate action.  In my case, for example, two standard drinks probably would not end up anywhere 
near 0.05. 

Hon Nick Griffiths:  An inexperienced person such as yourself? 

Hon DEE MARGETTS:  Big bones!  In reality it would be extremely difficult for anyone who had had “a few 
drinks” -  

Hon Peter Foss:  Two would be the usual amount. 

Hon DEE MARGETTS:  I am saying that the defence of those people wishing to prevent someone from 
admitting liability for an injury caused to someone else would be to ask the injured person whether, if it was a 
woman, she had had more than two drinks, and, if she had, therefore to pass the responsibility to that person. 

Hon NICK GRIFFITHS:  The honourable member referred to somebody who was injured and the difficulty of 
determining whether that person was intoxicated.  It is necessary to establish whether the person was intoxicated.  
The member has a point of view on this matter and has put forward examples.  However, a reading of the 
proposed section shows that it provides an appropriate balance and a very workable system.  I move - 

Page 15, after line 27 - To insert - 

Division 6 - Assumption of risk 

5N. Meaning of terms used in this Division 
In this Division - 

“obvious risk” has the meaning given by section 5E. 

5O. Injured person presumed to be aware of obvious risk 

(1) In determining liability for damages for harm caused by the fault of a person, 
the person who suffers harm is presumed to have been aware of the risk of 
harm if it was an obvious risk, unless the person proves on the balance of 
probabilities that he or she was not aware of the risk. 

(2) For the purpose of this section, a person is aware of a risk if the person is 
aware of the type or kind of risk, even if the person is not aware of the 
precise nature, extent or manner of occurrence of the risk. 

5P. No duty to warn of obvious risk 

(1) A person (the “defendant”) does not owe a duty of care to another person 
(the “plaintiff”) to warn of an obvious risk to the plaintiff. 
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(2) This section does not apply if - 

(a) the plaintiff has requested advice or information about the risk from 
the defendant; 

(b) the defendant is required by a written law to warn the plaintiff of 
the risk; or 

(c) the defendant is a professional and the risk is a risk of harm to the 
plaintiff from the provision of a professional service by the 
defendant. 

(3) Subsection (2) does not give rise to a presumption of a duty to warn of a risk 
in the circumstances referred to in that subsection. 

5Q. No liability for harm from inherent risk 

(1) A person (the “defendant”) is not liable for harm caused by the fault of that 
person suffered by another person if the harm is the result of the occurrence 
of something that cannot be avoided by the exercise of reasonable skill and 
care by the defendant. 

(2) This section does not operate to exclude liability in connection with a duty to 
warn of a risk. 

This amendment will create a new division 6 on the assumption of risk.  Proposed sections 5N, 5O, 5P and 5Q 
deal respectively with the meaning of terms used in the division, an injured person presumed to be aware of 
obvious risk, no duty to warn of obvious risk and no liability for harm from inherent risk.  These proposed 
sections will give effect to recommendations 14 and 32 of the Ipp report.  The report recommended that there 
should not be a proactive duty to warn of obvious risks and that the defence of assumption of risk should apply 
in relation to obvious risks, so that a person is presumed to be aware of obvious risks.  Although the provisions 
in the Bill relating to recreational activities are complementary in that they apply this obvious risk test, and 
although the Bill contains a wider definition of recreational activities than that proposed in the Ipp report, those 
provisions are confined to recreational activity risks.  As presently drafted, they do not apply more broadly to 
any duty to warn.  However, the Ipp report intended that the obvious risk test be of more general relevance so 
that it could apply to, for instance, occupiers of property.  Justice Ipp explained in his report that the defence of 
assumption of risk, which is well established in the law, has become more or less defunct because of the 
development of rules of apportionment for contributory negligence.   

The recommendations are intended to make it easier to establish the defence of assumption of risk.  This is 
achieved by the amendment contained in proposed section 5O in two ways: first, by reversing the onus of proof 
on obvious risks so that a person is presumed to be aware of an obvious risk unless that person can prove 
otherwise on the balance of probabilities; and, secondly, by providing that, for the purpose of the defence of 
assumption of risk, the test of whether a person was aware of a risk is whether he or she was aware of a risk of 
the type or kind of risk and not of its precise nature, extent or manner of occurrence.   

The amendment in proposed section 5P, relating to warnings of obvious risks, may to some extent restate the 
common law.  In considering whether a person was negligent in failing to give a warning, the court will 
consider, among other things, whether in the circumstances the danger was so obvious that there was no duty to 
warn.  Earlier I made reference to the case of Romeo v Conservation Commission of the Northern Territory.  
Again, the observations relevant here were made by Justice Kirby, who observed that when a risk is obvious to a 
person exercising reasonable care for his or her own safety, the notion that the occupier must warn the entrant 
about that risk is neither reasonable nor just.  I point out that as the particular case received some attention in the 
second reading debate, this recommendation will probably reverse the effect of the case of Nagle v Rottnest 
Island Authority.  That case has received some criticism.  It is a case of some special relevance to Western 
Australia and the need to remove the existing common law requirement to give notices warning of obvious risks 
created by that decision.  In those circumstances, the Government is of the view that Western Australia should 
have the benefit of Ipp recommendations 14 and 32 in full.   

The principle that there can be no liability for failure to warn of obvious risk applies only to the proactive duty to 
inform of a risk, not the reactive duty to inform.  Under the amendments proposed, if a person asks about a 
particular risk, he or she will need to be told about that risk even if the risk is obvious.  Also, it should be noted 
that because of proposed section 3A, which the Committee dealt with earlier, the obvious risk principles will not 
apply to work risks; that is, risks associated with work done by one person for another.  The reason for that is a 
policy decision by the Government in that in a work situation it is not the case that a person necessarily freely or 
voluntarily accepts the risk.   
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Amendment put and passed. 

The CHAIRMAN:  Amendments 9/8 and 10/8 in the name of the Minister for Racing and Gaming were deferred 
until the Committee had dealt with amendment 11/8.   

Hon NICK GRIFFITHS:  As you have quite properly indicated, Mr Chairman, these amendments need to be 
dealt with post the amendment that the Committee has just dealt with.  I move - 

Page 9, after line 30 - To insert - 

(2) This Division does not limit the operation of Division 6 in respect of a recreational 
activity. 

This amendment preserves the operation of the proposed sections dealing with assumption of risk for 
recreational activities that are intended to operate in parallel with the assumption of risk provisions that the 
Committee has just inserted.  Those matters have wider application than just recreational activities.   

Amendment put and passed. 
Hon NICK GRIFFITHS:  I move -  

Page 10, lines 20 to 29 - To delete the lines. 

This amendment deletes proposed section 5I, which restates the law that there is no liability for harm caused by 
inherent risks.  This provision has been replaced by a later amendment, which will have wider application than 
proposed section 5I.  This has been made redundant by the substantive amendment that the Committee dealt with 
a few moments ago.   

Amendment put and passed.   

Hon PETER FOSS:  I want some clarification.  The Bill seems to be contradictory.  It would be helpful to clarify 
the matter and put it on the record.  Mental harm means the impairment of a person’s mental condition.  Pure 
mental harm means mental harm other than consequential mental harm.  Consequential mental harm means 
mental harm that is a consequence of a personal injury of any kind.  Members might ask what is the difference 
between pure mental harm and consequential mental harm?  If the mental harm is not caused as a consequence, 
why are we worried about it?  I would like the minister to confirm my understanding of the definitions.  Is 
mental harm directly caused to a person through an injury whereas consequential mental harm is mental harm 
such as the Bourhill v Young type of mental harm whereby a bus careers out of control down a hill and one 
knows that one’s child is somewhere further down the hill?  Is that the distinction that this Bill intends to draw?   

Hon NICK GRIFFITHS:  Yes.   

Hon DEE MARGETTS:  In this part of the Bill the Government has attempted to curtail potential claims for 
people who suffer mental injury unless the defendant ought to have seen that a person of normal fortitude might 
have suffered a recognised psychiatric illness if reasonable care were not taken.  Does this provision erode years 
of development of the common law principle of the eggshell skull rule, or was that the intention; that is, taking 
the victim as he is found?  I refer to mental harm.  I will provide members with an example of a swimmer who 
had qualified for the Commonwealth or the Olympic Games and who had swum a world record.  If the swimmer 
suffered a disability to an arm after a botched and negligent operation and was unable to swim after the accident, 
and as a result, not surprisingly, developed depression, does the Government intend to preclude that person from 
obtaining compensation even though a person of normal fortitude might not have suffered a psychiatric illness?  
That is a specific example of a negligent or botched operation that had been performed on someone who had a 
sparkling career, was a world record holder or was a potential gold medallist.  Such a person would have spent 
decades training at four o’clock in the morning.  Does this legislation mean that that kind of mental harm will not 
be compensated for?   

Hon NICK GRIFFITHS:  As to the first question, there is no erosion of the eggshell skull rule.  As to the second 
question, it is a matter of whether it is foreseeable that a person of reasonable fortitude in the position of the 
plaintiff would suffer mental harm as a result of the defendant’s action.  The honourable member can form a 
view on whether her example falls one way or the other.  Again, those words cover appropriate situations.   

Hon PETER FOSS:  My next two questions relate to proposed section 5P.  Having got the answer from the 
minister that I thought I would get to my question about proposed section 5N, I have problems with proposed 
section 5P.  I draw that supposition on the basis of damages and consequential damages with regard to insurance 
policies.  Damages are direct damages and consequential damages are the financial harm that follows.  However, 
it appears to be the reverse situation in proposed section 5P(2) and (3).  Pure mental harm is mental harm that is 
not accompanied by any personal injury to the complainant.  Proposed section 5P(2) refers to whether the mental 
harm was caused as a result of a sudden shock; whether the plaintiff witnessed at the scene a person being killed, 
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injured or put in peril; the nature of the relationship between the plaintiff and any person killed, injured or put in 
peril - I would have thought that is Bourhill v Young; and whether there was a pre-existing relationship between 
the plaintiff and the defendant.  Pure mental harm seems to rely on the word “pure”, meaning no physical harm - 
just purely mental harm.  Consequential mental harm seems to mean mental harm arising from an injury.  I think 
we have a problem here that illustrates the problem with the word.  The Bill uses the word “consequential”, 
which is well known in law as the damages paid further down the line, whereas the ones without the word 
“consequential” mean the direct ones.  However, proposed section 5P(2) and (3) makes it clear that something 
totally different is meant.  Perhaps the definition is not as clear as it could be.  I think that will have to be 
clarified because there is some ambiguity.   

My second question is one that I asked during the second reading debate.  Is an astrophysicist who receives a 
brain injury and suffers consequential mental harm in the way I believe it to be defined able to recover damages 
if, after receiving the mental brain injury, that person has only the mental capacity of a member of Parliament, as 
opposed to the mental capacity of an astrophysicist?  I am sure that nobody would suggest having the mental 
capacity of a member of Parliament is a recognised psychiatric illness.  I would hope not anyway.  Is that what is 
needed to be shown in order to be prohibited from recovering damages?  It seems to me that if it cannot be 
argued that having the mental capacity of a member of Parliament is a recognised psychiatric illness - or at least 
being reduced to that state - then the person could not recover damages.   

Hon Simon O’Brien:  Are you reflecting on certain members in another place?   

Hon PETER FOSS:  It is an interesting point and needs clarification.  I understand that a book gives either a 
number or a name to each psychiatric illness.  It explains what each illness is.   

Hon Dee Margetts:  Parliamentarianitis.   

Hon PETER FOSS:  It formally recognises and names each psychiatric illness.  I would like to know whether 
being reduced to the mental capacity of a parliamentarian, even an upper House parliamentarian, is a recognised 
psychiatric illness.   

Hon NICK GRIFFITHS:  In response to Hon Peter Foss, I will refer to some of what Justice Ipp wrote in his 
report so that we can put this matter in context.  I ask the Committee to bear with me for a few moments.  I refer 
to page 136 of the Ipp report and the heading “Pure mental harm.  Recognised psychiatric illness.”  I will use the 
words of the report so that there is no ambiguity. 

Hon Peter Foss:  There is ambiguity, but it will resolve the ambiguity.   

Hon NICK GRIFFITHS:  Let me read the report.  It states - 

9.5  There is another very important difference between the current law’s treatment of consequential 
mental harm on the one hand, and pure mental harm on the other.  The law adopts a more restrictive 
definition of mental harm for the purposes of compensating for pure mental harm than for the purposes 
of compensating for consequential mental harm.  The rule is that pure mental harm will attract 
compensation only if the harmed person has suffered a ‘recognised psychiatric illness’ (or ‘condition’). 

That is the current law.  It continues - 

This rule has the effect that expert evidence is normally required to establish whether damages are 
recoverable for pure mental harm. . . . By contrast, any mental harm may attract compensation if it is 
consequential on physical harm. 

The purpose of these amendments is to have the rule for pure mental harm the same as it is for consequential 
mental harm; that is, there is a type. 

Hon PETER FOSS:  I think we had better get this clear.  As I understand it, it is not, as the minister informed me 
under proposed section 5M, that pure mental harm is mental harm that is dissociated from receiving a direct 
injury and consequential mental harm is consequential upon the injury.  That is the first thing.  In other words, if 
a person is the victim who has got belted on the head, any mental harm he has is consequential mental harm.  
However, if he is standing close to an incident and sees a bus run into somebody, that is pure mental harm.  I 
think that is the situation.  The next point is, okay, he has been belted over the head and he is an astrophysicist.  
He can now think no better than even a member of the lower House of this Parliament.  Is he able to claim that 
he has a recognised psychiatric illness? 

The CHAIRMAN:  I have allowed the use of the words “member of Parliament”, but I would be in dereliction if 
I allowed us to distinguish between the two Houses. 

Hon NICK GRIFFITHS:  I take your point, Mr Chairman, but I was not going to raise it.  I will not offend your 
comments by saying anything more. 
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It would be a matter of leading evidence and of expert evidence as to whether it amounts to a recognised 
psychiatric illness. 

Hon Peter Foss:  I agree, but what is the answer?  If we are stopping that, I do not agree with it.  It would not be 
a matter of opinion, but of expert evidence. 

Hon NICK GRIFFITHS:  That is right; it would be a matter of expert evidence. 

Hon Peter Foss:  I think we need to know the answer because otherwise we are doing something that is clearly 
radical. 

Hon NICK GRIFFITHS:  I cannot say anything more on this other than that which I have already said.  I do 
understand the points Hon Peter Foss is making.  It is hypothetical and it would be a matter for expert evidence.  
I would agree, frankly, that if that were the position that such a person could not recover - all other things being 
taken care of and the various other matters being dealt with in the course of the committee debate - it is 
something that should not occur; that is, a person in those circumstances should be able to recover. 

Hon PETER FOSS:  I agree.  When we say that it is hypothetical, it is a very real matter because head injuries 
are a regular occurrence, especially on our roads.  I am not thinking entirely in a hypothetical sense.  I happen to 
know a specialist doctor who had exactly that happen.  Nobody would say that the person was less than normally 
intelligent, but the person certainly did not have the thinking capacity that a normal person would have.  That is 
one of the reasons I raised the matter during the second reading debate.  I believe it is an important matter that 
needs to be dealt with.  It would be patently unfair if a person who had as one of his principal attributes and 
assets the ability to think to an extraordinary degree and then was reduced to being able to think like an ordinary 
person could not recover any damages because of the provisions of this clause.  I had hoped that we would have 
an answer, because it is a matter of expert evidence.  It will be a fact to be led by expert evidence.  Is it a 
recognised psychiatric illness or is it not?  One would simply call a psychiatrist.  It would take a very short time 
to ask a psychiatrist whether it is or is not.   

I would be quite happy to continue, but I would like an undertaking from the Government that it will look at it.  
If we can deal with it before we complete the stages of the Bill and we can get a satisfactory answer, that is fine.  
If we cannot deal with it, I think we could recommit the Bill for the purpose of making an amendment, if that is 
the stage at which we learn.  If not, I would like an undertaking from the Government that if it had that untoward 
effect, it would very quickly bring in an amendment with retrospective effect to ensure that it did not penalise 
anybody.  I am very keen to see the legislation progress and to do anything that might assist it to go through.  I 
therefore suggest these three possibilities.  First, if we can get a satisfactory answer, that is fine, and I would be 
happy if we could get it before we finish.  Second, if we get the answer after we have gone past that stage and we 
need to recommit the Bill to do something about it, we would support a recommitment.  Third, if the 
Government cannot get us an answer before we finish with the Bill, I would be quite happy if the Government 
indicated support for the view that I have expressed and brought in an amendment that would have effect at the 
same time that this clause comes into effect and would make that matter clear. 

We may not need all of those options because we will be able to do the first of those, but, to make the matter 
move along, I will happily support the Bill at this stage, provided the Government is prepared to do something 
about it. 

Hon DEE MARGETTS:  Just to clarify the question that Hon Peter Foss  asked, even though the intellectual 
impairment may mean that a person has a normal intellect whereas that person may have had a super intellect, is 
intellectual impairment covered under the recognised psychiatric illness; if not, how is it covered in this 
legislation?   

Hon NICK GRIFFITHS:  The mischief that is sought to be dealt with is a person having fear, anxiety, annoyance 
or despondency without any resultant recognised psychiatric illness recovery.  The position that Hon Peter Foss 
has outlined is not something that is intended to be cut off.  A person in those circumstances should be able to 
recover.  It is not the intention of the legislation to prevent a person from recovering in that regard. 

The member has put forward three points.  I will endeavour to get a response through my adviser - I do not know 
whether I will be able to in time - on whether that would be covered by a recognised psychiatric condition.  I 
trust the information can be made available as soon as possible.  If it cannot, option three could be dealt with, but 
I will deal with that in a moment.  If the answer is to the effect that an amendment is required, I would seek to 
recommit if that time is available because of the Bill not having gone through.  I think that members of the 
Opposition have proposed support for that course of action.  If the information is not to hand and it is the case 
that the legislation is framed in such a way that a person in the position that Hon Peter Foss has outlined would 
not recover, that matter would need to be addressed.  It is the Government’s position that the matter will be 
addressed by legislation as a matter of priority, because to do otherwise would create injustice. 
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Hon Peter Foss:  Hopefully with retrospective effect so that it does not catch anybody.   

Hon NICK GRIFFITHS:  Any injustice would be dealt with, with the support of the Chamber, of course. 

Hon Peter Foss:  Then I support that. 

Sitting suspended from 6.00 to 7.30 pm 

Hon DEE MARGETTS:  I refer to proposed part 1C, “Liability relating to public function”, on page 18 of the 
Bill.  This proposed part appears to limit the liability of a public authority when an injured plaintiff brings a 
complaint against it.  The authority or its officers could use a defence of lack of available resources, or that the 
officer was complying with general procedures and applicable standards.  I suggest a case in which a person 
undergoes an operation in a public hospital, and the surgeon in the public hospital negligently amputates the 
wrong leg.  That person would ordinarily be entitled to bring a claim for negligence against the hospital.  Is there 
anything in this part of the Bill that could deny an injured person redress in these circumstances?  Could the 
hospital avoid compensating that person on the basis that the hospital staff did the best they could in the 
circumstances, when the hospital was strapped for cash - the medical or nursing staff and equipment was the best 
the hospital could provide, and it simply did not have the people there to check the records to establish which leg 
was meant to be amputated?  Does the Government intend this to mean that a public body or officer may rely on 
evidence of compliance with its own general procedures and standards to avoid liability, and will we have a 
situation in which a public body can write its own standard procedures, no matter how low it sets the bar for 
itself; that is, it can avoid liability to another party simply by adhering to its own criteria?   

Hon NICK GRIFFITHS:  It is necessary for there to be a policy decision.  It is not a matter of being strapped for 
cash; it must be a policy decision.  I refer the honourable member to the definition of “policy decision”.  The 
answer to the second and third questions is no.  I move - 

Page 21, after line 18 - To insert - 

5W. Special protection for road authorities 
(1) In this section - 

“carry out road work” means carry out any activity in connection with the 
construction, erection, installation, maintenance, inspection, repair, 
removal or replacement of a road; 

“road” has the meaning given to that term in the Main Roads Act 1930 
section 6; 

“roads authority”, in relation to a road, means a public body or officer 
whose functions include carrying out road work on that road. 

(2) A roads authority is not liable in proceedings to which this Part applies for 
harm arising from a failure of the authority to carry out road work, or to 
consider carrying out road work, unless at the time of the failure the 
authority had actual knowledge of the particular risk that caused the harm. 

(3) This section does not operate - 

(a) to create a duty of care in respect of a risk merely because a road 
authority has actual knowledge of the risk; or 

(b) to affect any standard of care that would otherwise be applicable in 
respect of the risk. 

5Z. Exercise of function or decision to exercise does not create duty 
In proceedings to which this Part applies, the fact that a public body or officer 
exercises or decides to exercise a function does not of itself indicate that the body or 
officer is under a duty to exercise the function or that the function should be exercised 
in particular circumstances or in a particular way. 

This amendment, as the headings of the proposed new sections indicate, provides special protection for road 
authorities.  The nonfeasance rule was a common law immunity that until recently was enjoyed by highway 
authorities for failure to maintain or repair highways.  The High Court abolished that rule in a 4-3 decision in the 
case of Brodie v Singleton Shire Council in May 2001.   

Hon Peter Foss:  Who were the judges on either side in that decision?   
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Hon NICK GRIFFITHS:  Off the top of my head, I do not recall.  I just make these observations so that the 
Committee can be clear about what this amendment seeks to do.  The rule was to the effect that highway 
authorities were not subject to private right of action for neglect to maintain or repair highways under their 
control, notwithstanding the existence of a general duty to repair and maintain.  Highway authorities have always 
been liable to negligence in the exercise of their powers or the performance of their duties with reference to the 
maintenance and reparation of highways.  It is really a matter of omission.  In the case to which I referred, the 
High Court changed the common law in the following way.  Authorities, having statutory powers to design or 
construct roads or to carry out works or repairs upon them, are obliged to take reasonable care that their exercise 
of or failure to exercise those powers does not create a foreseeable risk of harm to a class of persons - road users 
- when the state of a roadway, whether from design, construction, works or non-repair, poses a risk to that class 
of persons.  To discharge its duty of care an authority with the power to remedy the risk is obliged to take 
reasonable steps by the exercise of its powers within a reasonable time to address the risk.  If the risk is unknown 
to the authority or latent and discoverable only by inspection, to discharge its duty of care an authority having 
power to inspect is obliged to ascertain the existence of latent dangers which might reasonably be expected to 
exist.  The Ipp report did not recommend a reinstatement of the nonfeasance rule.  However, it proposed a 
change in the law that is contained in recommendation 39 and would allow public authorities to answer claims 
for damages for injuries or death that arise out of the exercise of a public function.  That is called a public policy 
defence and is contained in part 1C of the Bill before the House. 

In the course of giving these matters consideration, particularly with regard to the potentially serious nature of 
this issue as it affects local government throughout Western Australia, the Government noted that although the 
public policy defence would offer a level of protection, it would not protect against a failure to act.  The new 
public policy defence is more limited than the nonfeasance rule and that defence is available only when the 
public functionary makes a policy decision about the performance or non-performance of a public function.  It 
would not apply to nonfeasance in which a public authority did not consider whether or not to perform the 
function.  Having regard to the potential effect of the removal of the nonfeasance rule on local authorities - I am 
not aware as to whether anybody has taken any action in Western Australia -  

Hon Peter Foss:  Give them time.   

Hon NICK GRIFFITHS:  Yes.  I am not aware of anyone having taken action but the potential is there.  As the 
honourable member quite properly interjects, this rule affects insurance.  This amendment seeks to reinstate what 
was; that is, what worked well before.  It is a very necessary protection, particularly for local government 
authorities.   

Hon PETER FOSS:  The Opposition supports this amendment; it thoroughly endorses and applauds it.  It is a 
necessary change and it is one of those changes that makes no change because it is taking the common law back 
to what was workable.  There have been a number of areas in which the High Court has taken a somewhat 
unrealistic attitude to who can pay for these things.  For many years the High Court has made statements that it is 
a reasonable rule because there is a deep-pocket insurer standing behind the defendant.  Of course, the deep-
pocket insurer gets his money from somebody else’s pocket and keeps a bit of it for his own profit.  In the end it 
is the community that pays for it.  Anybody who has travelled in India or Timor and seen the roads in those 
countries and the ability of those countries to pay for them would know that the sort of rule brought in by the 
High Court is a nonsense.  The cost of meeting the type of expectation that the High Court had is ludicrous.  In 
this country roads already cost us enough, without the extra cost of the liability insurance and all the other things 
that might have to be done to avoid it.   

The High Court also got rid of occupier’s liability - a change that, unfortunately, was enacted by this Parliament.  
It was a sensible set of rules to enable occupiers to deal with liability and it was worked out in that way because 
it actually worked.  Somebody could be given an opinion as to whether they would be liable for various things.  
Once the High Court knocked that rule on the head it was open slather.  It got to the stage at which if someone 
bothered to sue, it was not until the case got to the High Court that the person being sued would find out whether 
he was liable.  Generally speaking, the answer was yes.  I would like to see the Occupiers Liability Act repealed 
in a similar provision that relates to occupier’s liability.  However, that is not the matter before us.  This is a very 
good move in that it re-establishes a rule of law that has worked very successfully for centuries and, I believe, 
has never caused any major difficulties.  It is a rule that should be encouraged.  The Opposition supports this 
amendment.   

Hon BRUCE DONALDSON:  I also commend the minister for this amendment.  This area has been of major 
concern to local government.  In the past few weeks representatives from local government have approached me 
- I have been at a number of conferences as well - and I have been able to give them some degree of comfort by 
suggesting that the Civil Liability Amendment Bill and the amendment that the minister has put up would allow 
them to rest a little easier at night.  I spoke to the minister outside the Chamber and he assured me that this 
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would be the effect of this amendment.  Given that the amendment would be passed in the House, I thought at 
that time that local government would really appreciate it.   

The minister continues to mention the word “highways”.  I presume he means the other categories of local road 
etc - 

Hon Nick Griffiths:  Yes. 

Hon BRUCE DONALDSON:  The word “road” is defined in those terms under section 6 of the Main Roads Act 
1930.  At the end of the day, I presume that a road authority is also classified as a local government, which has 
82 per cent responsibility for a local road network.   

Hon Nick Griffiths:  Yes. 

Hon BRUCE DONALDSON:  I thought that is what the minister was saying when he was explaining it.  I 
appreciate that.  I thought it would be good to have the minister’s yes recorded in Hansard.  We probably do not 
have any cases at present but there was an unfortunate tragedy recently at a river crossing.  A depth indicator was 
missing.  It would have given the true depth of the water. 

Hon Robyn McSweeney:  The vital one. 

Hon BRUCE DONALDSON:  Yes.  It would have given the depth of the water in the middle.  Why did the 
ranger not notice it was missing?  It had been missing for two or three days.  I am not trying to prejudge what 
may happen in the future.  It is something that could have raised its head and local government was concerned 
because, as the minister and Hon Peter Foss have pointed out, if it meant further liability insurance, it would be 
quite colossal.  Most local authorities, if they become aware of a situation that may cause danger to their roads, 
act quite quickly.  Main Roads and those with road network maintenance contracts certainly do so.  I have been 
on a lot of roads that have experienced flash flooding.  Local governments try to act quickly and ensure warning 
signs are there.  I commend the minister.  It is a very good move and I know local government will be very 
appreciative of this amendment. 

Amendment put and passed. 

Hon PETER FOSS:  I think we all agree that the concept of a good Samaritan is a good one.  It is good all round; 
it is good for the people who can be helped and it is good for the community in that we have a helping and caring 
community.  One of the most interesting things about the term “good Samaritan” is that it comes from the Bible.  
A man who was attacked by robbers was left at the side of the road and one person after another went past until a 
Samaritan went past.  Samaritans were not highly regarded in Palestine.  The Samaritan, who would normally be 
regarded as a person of not very good character or standing, stopped to tend to the person.  He was the good 
Samaritan because he showed care.  The biblical message is that it is a Christian duty to help people voluntarily 
who are in trouble.  The problem is that one of the criticisms of our community is that people can be shot or 
stabbed and left bleeding in the street and no-one will help.  There are a few reasons.  One is that people are 
frightened to get involved because they think they will be shot or stabbed.  The other is liability; people are 
scared they will be sued.  It does not have to involve someone being shot or stabbed; it may be someone 
involved in a motor vehicle accident.  Again, people are unwilling to get involved because they might be sued.   

One of the consequences unforeseen by the courts in making people have a high standard of duty under those 
circumstances is the negative impact on a person who could benefit from it.  It is not good for our society to 
leave a person who has collapsed with a heart attack or been involved in a motor vehicle accident or attacked or 
fallen.  It is not good that people will not help because they are frightened of being sued.  It is a condemnation of 
our society.  As a whole, this part is greatly supported.  It is a very obvious, positive and simple thing.  However, 
there are some qualifications.  It is generally very well written and the only problem I have is with proposed 
sections 5Y(3) and 5Z.  The scheme of the Bill is to have a person who is a medically qualified good Samaritan, 
which is defined as - 

. . . a natural person with medical qualifications who, acting without expectation of payment or other 
consideration, gives advice by any means of communicating at a distance, including by telephone, fax, 
email and radio, about the treatment of a person who is apparently in need of emergency assistance.  

That is a person who helps at a distance.  A person can also be a good Samaritan, which is defined as - 

. . . a natural person who, acting without expectation of payment or other consideration, comes to the 
aid of a person who is apparently in need of emergency assistance;  

I can understand that.  If a person is on the spot, he can be a good Samaritan.  If a person is a medically qualified 
good Samaritan, he can also help at a distance. 
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Proposed section 5Y offers protection to good Samaritans.  Proposed subsection (1) states - 

A good samaritan does not incur any personal civil liability in respect of an act or omission done or 
made by the good samaritan at the scene of an emergency in good faith and without recklessness in 
assisting a person in apparent need of emergency assistance. 

We endorse that policy enthusiastically.  Proposed subsection (2) states - 

A medically qualified good samaritan does not incur any personal civil liability for advice given in 
good faith and without recklessness about the assistance to be given to a person in apparent need of 
emergency assistance.  

I take it, and I am sure the minister will concur, that a medically qualified good Samaritan also has all the 
protections of proposed section 5Y(1).  If he is a medically qualified good Samaritan, and, if he is on the spot, he 
gets all the protection of proposed section 5Y(1) and the further protection of 5Y(2) if he is not there.  However, 
I have severe problems with proposed section 5Y(3), which states - 

This section does not affect the vicarious liability of any person for the acts or omissions or advice of 
the good samaritan or medically qualified good samaritan. 

What does that mean?  If a person has an employee who engages in the laudable action of helping someone, he 
will be pleased to know that the employee will not be sued - but the employer will be.  I think that is morally 
wrong.  If we want good Samaritans to be good Samaritans, no-one should be sued.  One of the things that really 
worries me is how employers will react to this.  A sensible employer will tell every employee, whether a doctor 
or truck driver - which are the most likely good Samaritans in this day and age - that, under no circumstances is 
an employee to render good Samaritan assistance to anyone or the employee will be dismissed.  That is in the 
hope that vicarious liability will be avoided.  However, an employer might not be successful but he will certainly 
try it.  Why should the owner of a trucking fleet, whose truckie stops at the scene of an accident and helps 
someone, be sued?  What has he done?  Why on earth should a person be sued?  I think it is outrageous.  I 
happen to think it is good for the person who is injured and it is good for society.  What good is there in saying 
that a person who has generous employees who do the right thing will be sued?  What sort of message is that?  
What about medically qualified good Samaritans in the north west?  We will not find any doctors in the north 
west who are not employed; they are all employed.  The Government should not expect to get any medically 
qualified good Samaritans in the north west otherwise the State will be sued.  I think it is crazy.   

We should approach this from the point of view of what is right in principle.  For a start, the normal rule - if it is 
not in the legislation - is that if the primary tortfeasor is not liable, a person cannot be vicariously liable.  
Vicarious liability normally depends upon liability in the primary tortfeasor.  If we said nothing more than that 
people are not incurring any civil liability, they cannot be vicariously liable for it.  From the point of view of a 
person looking for aid, I would not want anything to dissuade them.  However, it gets worse.  Proposed section 
5Z states -  

The protection from personal civil liability conferred by this Part does not apply if the ability of the 
good samaritan or medically qualified good samaritan to exercise reasonable care and skill, at the 
relevant time, was significantly impaired by reason of the good samaritan or medically qualified good 
samaritan being intoxicated by alcohol or a drug or other substance . . .  

Members should think about this example: they have been involved in a traffic accident.  They are lying in a 
pool of blood at the side of the road and will die if they do not get some assistance in 10 minutes.  Fortuitously, a 
doctor drives past at that moment on his way home from a party; in fact, his wife is driving and he is sitting 
somewhat intoxicated in the front seat.   

Hon Barbara Scott interjected.   

Hon PETER FOSS:  I thank the member.  I will rephrase that.  She is sitting intoxicated in the front seat and her 
husband, who is not a doctor, is driving her home.   

Hon Barbara Scott:  She may have been the doctor.   

Hon PETER FOSS:  She is the doctor.  I am sure that a female doctor would not get intoxicated, so it is slightly 
improbable.  Given that situation, what would members prefer?  Would they rather have that doctor drive past 
and not help because she is drunk, or would they rather have an intoxicated doctor help them?  By definition, a 
good Samaritan is not just somebody who does not get paid.  It is someone who gives emergency medical 
assistance or any other form of assistance to a person whose life or safety is in danger in a situation of 
emergency.  That is the given starting point.  If members need emergency medical assistance because their life or 
safety is endangered and there is a doctor who, unfortunately, has had a couple of drinks, what would they 
choose - nothing or a drunk doctor?  I will give members my opinion.  I would go for a drunk doctor every day.  
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However, it does not even have to be a drunk doctor, because once a person has had even one drink - we have 
been through this before; people never have more than one or two drinks - he runs the risk of being sued and 
runs the risk of this exception being used against him.  People do not want that risk.  Most good Samaritans 
probably will not get sued.  It is the risk of being sued that they do not like.  What these two proposed sections 
will give us, apart from that exception, is the certainty in their mind that they will not be sued as long as they do 
their best.  That is all they have to do.  I could well believe that a doctor who is driving home, perfectly under the 
limit but who has had or taken some alcohol, and who sees somebody at the side of the road would hesitate to 
help just in case that person said that he smelt alcohol on the doctor’s breath.  Some keen plaintiff lawyer could 
say that they will run with section 5Z in that case, and the doctor would have to testify that he had only one 
drink.  Everybody would say, “Ho, ho.  You had only one drink; we believe that!”  I can tell members why they 
will not.  As I mentioned earlier, as a young lawyer I never once entered a plea of guilty for a drunk driver who 
had had more than two beers.  Not one person confessed that they had been drinking all evening and had had 20 
beers.  If a person told a magistrate that he had drunk only two beers, the magistrate would convict the person of 
drink-driving once he heard the evidence of the policeman that the person’s breath smelt of alcohol, his speech 
was slurred and he was unsteady on his feet.  Once the policeman has gone through that little line, which he 
learns in evidence school, the person is done.  The person’s protestations that he had drunk only two beers is a 
complete waste of time.   

My concern is that if we genuinely want to save people’s lives by good Samaritan assistance, and if we 
genuinely want to reward good Samaritans by rendering them not even liable to being sued - that is the real 
possibility of that defence being put up even though the persons were not actually intoxicated but they do not 
want to be involved in an argument - this provision must be removed.  Before anyone in this Chamber votes on 
the amendment that I am about to move, I would like them to ask themselves the question: if I were lying dying 
at the side of the road and a drunk doctor came by, would I prefer to have the drunk doctor’s help, no matter how 
impaired, or would I prefer to just stay there and die?  I can tell members what my answer would be: give me a 
drunk doctor any time.  I urge that that be the touchstone by which members consider this matter.  Therefore, I 
move -  

Page 23, lines 21 to 23 - To delete the lines. 

Hon NICK GRIFFITHS:  First, I thank Hon Peter Foss, who spoke on behalf of the Opposition, for his support 
of the good Samaritan principle.  To put the matter in context, I remind the Committee that the Ipp report was 
not as supportive of the principle as are the words contained in the Bill.  I again refer the Committee to the Ipp 
report.  Point 7.24 at page 108 states -  

The Panel’s view is that because the emergency nature of the circumstances, and the skills of the good 
Samaritan, are currently taken into account in determining the issue of negligence, it is unnecessary 
and, indeed, undesirable to go further and to exempt good Samaritans entirely from the possibility of 
being sued for negligence.  A complete exemption from liability for rendering assistance in an 
emergency would tip the scales of personal responsibility too heavily in favour of interveners and 
against the interests of those requiring assistance.  In our view, there are no compelling arguments for 
such an exemption.   

The Bill proposes an exemption, with limits on that exemption.  Currently, we are dealing with an amendment 
that directs itself to the issue of vicarious liability, so I will speak to that, and when Hon Peter Foss moves his 
next amendment, which he has already referred to in his opening comments, I will make my observations on 
that.  The proposition in the Bill is that preserving vicarious liability will ensure that some level of compensation 
may still be available to a person injured due to the negligence of a good Samaritan.  Vicarious liability means 
that one person is responsible for the misconduct of another.  It is a feature of employer-employee relationships.   

Hon Peter Foss:  And a partnership, too, obviously.   

Hon NICK GRIFFITHS:  Yes, it can be.   

Hon Peter Foss:  If a partner stops and helps, you are okay, but the whole partnership gets sued.   

Hon NICK GRIFFITHS:  We have that lovely system of joint and several liability.  With regard to the Bill, good 
Samaritan protection is afforded only to volunteers and does not apply to a paid employment arrangement.  
Therefore, good Samaritan activity would not normally impact on the normal vicarious liability of an employer.   

Hon Peter Foss:  No, because you don’t have them doing something for which they are paid, which is 
unfortunate.   

Hon NICK GRIFFITHS:  I note the example the member gave of a truck driver.  It would be difficult to accept 
that a truck driver was not acting in the course of his employment if he stopped to assist somebody in need.  
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There is no question of that.  I refer the Committee to the comments contained in the Ipp report.  The 
Government is going further than Ipp’s recommendations but has decided as a matter of policy that the line 
should be drawn at that point.   

Hon PETER FOSS:  I must disagree with the Government that it is going further than the Ipp report.  The Bill 
does not give a complete exemption; it says that a good Samaritan will not incur any personal civil liability if the 
aid is given in good faith and without recklessness.  It is not a complete exemption; it is a limited exemption.   

The qualification in proposed section 5Y(3) is dangerous because it preserves a liability that does not otherwise 
exist.  For example, if the courts took into account the fact that a person was a good Samaritan and said he was 
not liable, there would be no way an employer could be liable.  However, under this legislation, if the court says 
the person is not liable by virtue of this Act - it is likely that the court would decide under this Act to not bother 
to find out whether but for this Act the person would be liable - then he is liable.  The Government will impose a 
liability.  The problem with proposed section 5Y(3) is that it is not merely an exception; it is an imposition.  It is 
an imposition that must be made once an exemption is given in proposed sections 5Y(1) and (2).  The problem is 
that the general law says that if the employee is not liable, the employer is not liable.   

The Government has included proposed section 5Y(3) because it has extended the grounds upon which a person 
is not liable.  However, if a court decides under proposed section 5Y(1) or (2), notwithstanding the general 
proposition of the law, a person will be caught under proposed section 5Y(3).  A decision would then have to be 
made about what the liability would be but for this law and what is the liability under this law.  That seems to me 
a rather complex situation.  I think it is stupid.  Once the Government starts to fiddle with this law, it restricts the 
ability of the courts to make a sensible decision.  The Government has categorically said that the employer will 
be liable.   

I mentioned partnerships earlier.  I might be wrong about that because I think the joint liability of partners for 
torts imposed on the Partnership Act is probably a primary liability rather than a vicarious liability.  It seems like 
a vicarious liability because it is a liability for something that someone else has done.  However, although strictly 
speaking it might qualify as a vicarious liability, it is probably a primary liability.  I think I was wrong.  My 
unruly interjection might have been wrong.   

Hon Nick Griffiths:  The circumstance would have been covered by joint and several.   

Hon PETER FOSS:  Other relationships can have vicarious liabilities for officers and people who might not 
necessarily be employees.  Certainly, it is a relationship or agency of some sort.  However, it does not detract 
from the general point I was making.  Vicarious liability has consistently been held by the courts to go far 
beyond doing things in the course of the employment in the sense of doing something for which a person is 
employed if a person does something while he is employed and it is not a private excursion of his own.   

Hon Nick Griffiths:  It is a matter in the course of employment as distinct from a precise task that a person has 
been paid to do.   

Hon PETER FOSS:  If a truck driver sees somebody injured on the side of the road, it is in the course of that 
person’s employment.  There are all sorts of possibilities for how he might be liable.  I do not like the idea that if 
a person stops and helps somebody, he will instantly be caught by the legislation.  I feel sorry for the poor 
injured person by the side of the road who might, quite mistakenly as far as a doctor is concerned, be left there 
because neither a doctor nor a truck driver will help him.  I feel sorry also for the doctor who does stop and is 
worried that any help he provides could affect his employer.  The legislation does not provide confidence in the 
place of a good Samaritan, which the Government is trying to achieve.  The Government has given something 
and taken away a lot more.   

Hon NICK GRIFFITHS:  I will make two points.  First, the Bill goes further than the Ipp report.  I have read 
some extracts from the Ipp report.  Ipp does not recommend enshrining the good Samaritan principle in 
legislation.  Secondly, the proposed subsection is before the Committee to provide some protection for an injured 
person.   

Amendment put and a division taken with the following result -  
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Ayes (12) 

Hon George Cash Hon John Fischer Hon Frank Hough Hon Norman Moore 
Hon Murray Criddle Hon Peter Foss Hon Barry House Hon Simon O’Brien 
Hon Paddy Embry Hon Ray Halligan Hon Robyn McSweeney Hon Bruce Donaldson (Teller) 

Noes (13) 

Hon Kim Chance Hon Jon Ford Hon Christine Sharp Hon Ed Dermer (Teller) 
Hon Robin Chapple Hon Nick Griffiths Hon Tom Stephens  
Hon Kate Doust Hon Dee Margetts Hon Ken Travers  
Hon Sue Ellery Hon Jim Scott Hon Giz Watson  

            

Pairs 

 Hon Derrick Tomlinson Hon Louise Pratt 
 Hon Bill Stretch Hon Ljiljanna Ravlich 
 Hon Barbara Scott Hon Adele Farina 
 Hon Alan Cadby Hon Graham Giffard 

Amendment thus negatived.  
Hon PETER FOSS:  I move - 

Page 23, line 24 to page 24, line 2 - To delete the lines. 

I believe I have already explained this amendment to members.  Before they vote, all I ask them is: if they were 
lying down by the side of the road, would they rather a drunk doctor or no doctor?   

Hon NICK GRIFFITHS:  I note the question that has been posed.  I should state the reasons the Government 
opposes the amendment.  The policy behind the provision in the Bill is that the balance of fairness to and 
protection of an injured person should shift in favour of the injured person when the combined effects of 
negligence and intoxication cause harm to that person.  To lose the protection, the good Samaritan must be both 
negligent and significantly intoxicated.  Similarly, the protection afforded to good Samaritans is lost when they 
act recklessly.  I should point out that a similar exclusion exists in the good Samaritan protection provisions in 
several other Australian jurisdictions; namely, New South Wales, South Australia, the Australian Capital 
Territory and the Northern Territory.  I am not sure about the other jurisdictions.   

Amendment put and a division taken with the following result - 

Ayes (12) 

Hon George Cash Hon John Fischer Hon Frank Hough Hon Norman Moore 
Hon Murray Criddle Hon Peter Foss Hon Barry House Hon Simon O’Brien 
Hon Paddy Embry Hon Ray Halligan Hon Robyn McSweeney Hon Bruce Donaldson (Teller) 

Noes (13) 

Hon Kim Chance Hon Jon Ford Hon Christine Sharp Hon Ed Dermer (Teller) 
Hon Robin Chapple Hon Nick Griffiths Hon Tom Stephens  
Hon Kate Doust Hon Dee Margetts Hon Ken Travers  
Hon Sue Ellery Hon Jim Scott Hon Giz Watson  

            

Pairs 

 Hon Derrick Tomlinson Hon Louise Pratt 
 Hon Bill Stretch Hon Ljiljanna Ravlich 
 Hon Barbara Scott Hon Adele Farina 
 Hon Alan Cadby Hon Graham Giffard 

Amendment thus negatived. 
Hon PETER FOSS:  I am curious about proposed section 5AB(3), which I have read.  Perhaps the minister will 
explain to me what it means, if it does not mean what I think it means.  Line 15 on page 24 deals with the 
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application of the part dealing with apologies.  Every other one of these parts provides that it applies to events 
that happen after the Act comes into effect.  This proposed subsection states - 

This Part does not apply -  

In other words, exemptions to apologies -  

if the civil liability giving rise to the claim arises out of an incident happening on or after the 
commencement day. 

That means that it must apply to incidents that happen before the commencement day.  That seems a bit strange.  
It will have a very limited effect.  It will apply only to apologies for things that have already happened.  It will 
not work for things that are still to happen.  That is very strange.  There will be a retrospective effect for 
apologies for things that happened before, but there will not be any effect for things that will happen.  I have read 
it that way.  If it does not mean that, will the minister explain to me why it does not mean that?   

The CHAIRMAN:  Hon Peter Foss has not moved his amendment as yet because he is seeking some 
clarification. 

Hon PETER FOSS:  I might not have to if there is a simple error. 

Hon NICK GRIFFITHS:  There was a drafting error, and it has been picked up. 

Hon Peter Foss:  I thought it might have been.  Do you mean I am going to win one? 

Hon NICK GRIFFITHS:  The honourable member will note that on the supplementary notice paper, below his 
amendment, I have an amendment in similar terms.  Because the honourable member’s amendment is first in 
time, I suggest that it would be most appropriate for him to move his amendment.  However, I will speak to his 
amendment just before he moves it.  The effect will be to ensure that this part does not have retrospective 
operation but, rather, applies only after the commencement date. 

Hon DEE MARGETTS:  Obviously, grammatically the minister’s amendment is better because by deleting the 
word “the”, it sounds really stupid. 

Hon Peter Foss:  Yes.  I will seek leave to remove that. 

Hon Nick Griffiths:  Perhaps the member can move my amendment. 

The CHAIRMAN:  Order, members!  Hon Peter Foss is about to move his amendment, as I understand it.  
However, he may wish to seek leave to - 

Hon PETER FOSS:  I will move amendment 6/8 in the terms of 13/8.  I move - 

Page 24, line 15 - To delete “if” and insert instead “unless”. 

Amendment put and passed.  

The CHAIRMAN:  We now move to amendment 7/8.   

Hon PETER FOSS:  I want to add a bit more to that amendment.  After “unless the apology is given” I want to 
put in “after the commencement day.”  That was an alternative.   

The CHAIRMAN:  It is my understanding that if amendment 6/8 or 13/8 were carried, amendments 7/8 and 8/8 
would fall away.   

Hon PETER FOSS:  That is right.  Mr Chairman, you are correct.  I do not have any more amendments.  That is 
very good.   

The CHAIRMAN:  Therefore, Hon Peter Foss will not move amendments 7/8 and 8/8 as set out on the 
supplementary notice paper.   

Clause, as amended, put and passed.  

Clauses 9 to 13 put and passed.   

Clause 14:  Law Reform (Contributory Negligence and Tortfeasors’ Contribution) Act 1947 amended -  
Hon PETER FOSS:  My note to myself is about the drafting.  I am trying to remember what it was about because 
I wrote it a considerable time ago.  I think there is something strange about the drafting.   

Hon Nick Griffiths:  This clause relates to the introduction of apportionment liability.  That is its relevance.   

Hon PETER FOSS:  I understand why it is there.  I see it supported.  However, my question relates to the 
drafting.  I think I had a query about the drafting, but at this stage I do not have the Law Reform (Contributory 
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Negligence and Tortfeasors’ Contribution) Act 1947 in front of me and I think I made that note when I did have 
it in front of me.  I shall learn not to give myself cryptic notes in the future.  I think my query related to the 
report of an excellent select committee of this House which comprised an outstanding group of members.   

Hon Nick Griffiths:  Tell me who they were.  

Hon PETER FOSS:  I remember that the Minister for Housing and Works and I were on it.  The process by 
which apportionment liability has been inserted in this Bill also has an impact on the contributory negligence 
tortfeasors Act.  It seems to me that the appropriate place to put it would have been in that Act because that is the 
type of law that it is.  The drafting method that the Government has used whereby it has taken the principal Act, 
which deals with apportionment of liability, and merely incorporated it by way of reference is a poor way of 
drafting.  It would have been far better to have it tailored into the Act rather than include it in this Bill.  I do not 
think we can do anything at this stage.  However, it is important that I put on the record that this is a strange way 
to affect something that belongs in another Act.  It would have been far better to have introduced it by way of 
amendment to that Act with a full scheme of how to deal with apportionment of liability.  I say that by way of 
comment.  I hope that at some stage the Government will redo the Act and deal with that issue.   

Hon NICK GRIFFITHS:  I note what the honourable member said.  I will cause his remarks to be relayed to 
parliamentary counsel for appropriate consideration.   

Clause put and passed. 

New clause 15 -  
Hon DEE MARGETTS:  When the Government introduced the Bill, or perhaps even before we saw the Bill, it 
was on the premise that there was or could be clear evidence that the cost of insurance premiums and injuries to 
people could be addressed by such a Bill.  For a lot of people, the question that springs from that is on what data 
does the Government base that assumption?  Various pieces of legislation have been enacted around the country.  
For example, New South Wales introduced its Civil Liability Act and Queensland introduced its Personal 
Injuries Proceedings Amendment Act.  However, the question remains: does the Government have any reliable 
evidence that the new laws will have a positive effect and result in a decrease in premiums?  It is interesting 
because, sometimes when I have asked these question of advisers, they have replied that this will not necessarily 
decrease premiums.  Whether there will be, or is likely to be, a decrease in premiums, or perhaps even a greater 
ability for people to gain insurance, is an interesting prospect.  Of course, we do not have any particular ability 
under this legislation to ensure that any change in the claiming behaviour that might arise as a result of the 
legislation will necessarily translate to the insurance industry.  It may well be that, once again, the corporate 
giants of the insurance industry - there are few left other than them - will simply put the profits in their pockets 
and say, “Thank you very much.”  It may make it a little easier for some people to gain insurance or it may mean 
that some people who might otherwise have lost their insurance premiums may not be able to get them.  In 
general, the assumption behind the Government’s rationale for the necessity of this Bill was that it will make 
insurance easier and more accessible.   

Some pressure was placed on the Greens to see whether a sunset clause could be placed in this Bill.  I have been 
convinced that there is an alternative to a sunset clause.  The Government has obtained support for this Bill by 
arguing that there could be a clear relationship between the cost of insurance and the claims that are made.  It is 
likely that this Bill will become law.  If that occurs, there may not be a decrease in insurance premiums and 
perhaps there may not be an increase in accessibility.  Premiums could go in the other direction.  I suppose the 
rationale for this new clause is that if that happens, the Government should consider repealing the legislation, 
looking at alternatives or finding out why that is the case.  The State Government could also perhaps work harder 
with the federal Government or various members of the Council of Australian Governments to find out what 
could be done to ensure that the corporate sector does what it is supposed to do, which supposedly is to provide 
some kind of corporate fairness and not just make unfair profits, if that is what is happening.  If a decrease in 
insurance premiums does not occur, perhaps the Government needs to be able to tell us why.  Therefore, I 
move -  

Page 31, after line 12 - To insert the following new clause - 

15. Review 
(1) The Minister is to carry out and complete a review of the operation and 

effectiveness of Parts 1A to 1F and 2 of the principal Act as amended by this 
Act within 12 months of the second anniversary of the commencement day. 

(2) In conducting the review the Minister is to have regard to - 
(a) the continuing relevance of the policy objectives of those Parts; 
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(b) the effect of the change in law introduced by those Parts and any 
other subsequent written law, on the terms and conditions of 
relevant policies of insurance and the increase or decrease in 
premiums payable on those policies; and 

(c) any other matters that appear to the Minister to be relevant to the 
operation and effectiveness of those Parts. 

(3) The Minister is to prepare a report based on the review and cause it to be laid 
before each House of Parliament within three years of the commencement 
day. 

(4) In this section “commencement day” means the day on which those Parts 
come into operation or where different days are specified for one or more 
Parts, the latest of those days. 

The reason for proposing this new clause is to at least make sure that the Government has a mechanism which 
will require it to perform a review of this legislation and which will give notice to industry that the Parliament 
will monitor the effects of the legislation.  It may also provide an incentive to the corporate insurance industry to 
perform better.  If a review is to be conducted in a reasonable time, this House will have cause to find out the 
effect of this type of legislation.  Some have argued that this is silly because we will not be able to find out the 
effect of the legislation.  Although I understand where that argument might come from, given that the rationale 
for putting together this legislation and pushing for support for it is that it will have a positive effect on the 
ability of doctors, for instance, to obtain liability insurance, if that does not happen, we might at least have some 
ability to find out whether other factors are involved.  That is a useful thing to do.  It may mean that other issues 
that adversely affect premiums or the availability of insurance are involved.  Therefore, I submit that the very 
least we could or should do is build a mechanism into the legislation so that it is reviewed.  It may be argued that 
data will not be available on which to operate a review.  Information has obviously been given to the 
Government by various organisations that represent doctors, lawyers and insurance companies.  If that is not 
significant information, perhaps the Government will have a few years in which to obtain as much significant 
information as it can to provide some guidance on whether this legislation is going in the right direction and, if it 
is not, what might be done better in the future to deal with those issues.   

The Greens are particularly concerned that the legislation will have an impact on fairness and that people who 
are injured by reckless or other actions may be unfairly or adversely affected by legislation of this kind.  The 
Greens would like to make sure that, having gone through this process of cutting out a number of categories of 
people who under existing law might have been compensated for injury, we at least get some other benefits.  As 
Hon Peter Foss indicated, those benefits hopefully might mean that some people might offer assistance in 
emergency situations, which is something that they might not have offered to do before.   

Hon Peter Foss:  It will not be under the way we passed it.   

Hon DEE MARGETTS:  I am sure there will be some difference.  If there is no measurable change, we will need 
to know.  If that is the case, perhaps as a Chamber we will need to debate why no measurable change occurred.  
If premiums continued to rise, it would probably be a good opportunity for us as a Parliament to reconsider some 
of the other issues, such as the way in which corporate structures are organised in Australia.  Perhaps those are 
the sorts of areas - corporate laws and perhaps the abuse of corporate marketing powers - that the State 
Parliament and State Governments in general need to address, and that there may be other ways to deal with 
these issues in the future.   

Hon PETER FOSS:  The Opposition will not support this amendment.  I have listened to this argument from the 
Greens on a number of occasions and have patiently held my silence.  The time has come to speak.  Every time I 
hear it I hopefully go home and inspect the bottom of my garden to see whether there are indeed fairies there, 
and I cock my ear to the sky to hear the pigs flying over.  The reality is this: generally speaking, this legislation 
will put the law back where it was before the courts started fiddling with it.  I do not accept that the changes 
made by the courts were legitimate.  The courts entered upon a course of action that went beyond their proper 
role and took into account policy, which they should not have done.  The most important policy was that 
anybody who was in business and most other people would have to have insurance, and that the deep pocket of 
the insurer would pay for everything.  The courts considered that to be a legitimate policy consideration.  I do 
not accept that.  That was short-sighted and wrong.  It was of sufficient policy nature to have required an Act of 
Parliament to achieve it.  The courts are now starting to realise the error of their ways and are starting to 
backtrack, but not fast enough.   

I should also explain that this argument is rather like the one I have heard from the Rural Action Movement.  I 
remember one person from the Rural Action Movement telling me in great confidence his great discovery that 
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banks create credit.  Really!  Is that so?  The fact is that insurers actually have a way of working out what their 
premiums will be.  They calculate, on a very large fiscal basis, how much money they are likely to be up for on 
the basis of past claims, notified claims, and how the courts are making awards.  One of the unfortunate things 
about being an insurer is that, if nothing changes, the insurer would be pretty right.  If there were no change in 
the incidence of terrorism, floods or drought - or whatever the company is insuring against - and there were no 
change in the amount of awards given by courts - the quantum of damages - or the grounds upon which people 
were being found liable, it would be very simple.  The insurer would just carry on.  Unfortunately, one of the 
realities of insurance, particularly liability insurance, is that it takes a long time for the figures to come in.  
Frequently, the liability does not appear until somebody gets sued.  People can wait up to six years to sue.  
Theoretically there can be at least a six-year gap between liability being incurred and somebody suing on it.  It 
can be more if there is a minor involved.  There was a case recently of a doctor who was sued 30 years later.  
Then the person must notify the insurer - there are requirements to notify, but people do not always do it.  With 
the new contracts Act of the Commonwealth, it is not necessarily the end of the claim.  Then the matter must be 
brought to trial, and that can take years as well.   

I was an insurance lawyer.  I was one of those dreadful people - members can see my two heads.  I acted for 
insurance companies and I wrote policies.  I was the worst kind of insurance lawyer.  I was involved at the very 
centre.  

Hon Kim Chance:  It must make you feel good to be able to tell us about that! 

Hon PETER FOSS:  Yes, it does.  I have had some experience of how the insurance industry works.  I did not 
just handle claims; I also advised insurance companies on insurance policies.  I wrote insurance policies, so I 
know what it is about.  Over time, as the toll on claims became longer and the change in the law became more 
rapid, many insurance companies went out of business because they had no capacity to recover their losses.  
They suffered enormous losses, mainly due to changes in the law relating to the environment in the United 
States.  That was a very substantial change.  The next one was leasing contracts in the United States. 

An insurer tries to get enough money in to pay out claims, with a bit left over.  Hopefully, the insurer will also 
make some money in interest in the interim.  If the company has allowed for $1 million worth of claims, and has 
taken $1.1 million in premiums, and then the claims come in at $2 million, the company is down $900 000.  
When the next lot of insurance is sent out, not only does it allow for the fact that the claims will be $2 million, 
the $900 000 loss from last year is added on, along with a good safety margin.  The company then charges 
premiums that will return $3 million to $4 million.   

Hon Paddy Embry:  The company could take out an insurance policy itself.  

Hon PETER FOSS:  That is true, but they are in the same business.  Like it or not, one way or another, 
somebody will have to pay for it, and somebody will have to make a profit out of it.  One of the really difficult 
problems about this is that it is like contamination of sites.  It is very quick and easy to pollute the stream, but it 
is awfully difficult to get it clean again.  One of the real difficulties we have with this law is that we have scared 
insurers off and scared an awful lot of them out of the market, because they were not big enough to handle the 
massive losses.  The big companies are not there because they have predated on the little ones, but because the 
courts have sent all the smaller ones out of business.  We now need a real change in the quantum of the awards 
and in the liability.  We also need some time.  They may be making profits now, but a lot of them made an awful 
loss some years ago.  One of the major cases that has been going on in England for some time now is all the 
Lloyd’s “names” suing the underwriters, because, instead of making the usual £30 000 a year for nothing, they 
are bankrupt.  A large number of the wealthy people in England went broke through insurance.  People should 
stop taking about the big companies and talk about the fact that a large number of people went flat, stony broke.  
An  underwriter for Lloyd’s puts his own personal money on the line.  Let us not just think of it in terms of 
Zurich Reinsurance or a Swedish company; let us think in terms of the fact that some actual shareholders out 
there have lost money when they went into it to make money.  Those that are still around are trying to make up 
for the losses.  It cannot be cleaned up over night. 

Some changes are occurring, and they will make a difference.  I am sure the minister has some figures.  It is 
bulldust to suggest that this does not have an impact on premiums.  The awards being made cannot be doubled 
on a five-yearly basis.  I do not remember the name of that law about computers, which says that the power is 
doubled every so many years and the cost is halved.  We have been regularly doubling the amount of money 
insurers have had to pay out.  Inflation has nothing on the inflation in damages.  I was there when, even taking 
into account what we thought the damages would be, people were getting double that.  In one fell swoop the 
High Court put in a flat rate of discounting for future loss of earnings.  The effect of that was stunning.  They 
went to a flat rate of three per cent.  We were having discounts of 10 per cent.  When that is done on future loss 
of earnings, it goes skyrocketing through the roof.   

The CHAIRMAN:  There could be a review.  
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Hon PETER FOSS:  I do not want a review.  The review is a load of nonsense.  We do not need to be told what 
the impact is.  The impact is as clear as day.  I have seen, through my professional life, the impact on insurance 
and insurers.  I have seen insurers bail out of the market.  They are not prepared to handle it any more because 
they cannot handle the massive increases in liabilities.  If members think that is good, they are wrong.  In 
professional indemnity insurance, there used to be a wide range of companies, but no longer.  Unless a company 
is absolutely massive and can trade off losses on aircraft crashes and reinsurance of fires, it cannot handle it. 

It is so mercurial, because the things for which a person can be found liable and the damages that can be claimed 
have become astronomical.  It follows, as two plus two equals four, that if people are to be given twice, three 
times, 20 or 100 times more money, and if it is to be given on 100 times more occasions, it will cost.  Money 
does not grow on trees.  Where do people get the idea that money grows on trees?  If a plaintiff recovers money, 
somebody is paying it.  It does not matter that it is an insurance company, because in the end the insurance 
company does not want to lose.  It is guaranteed that our community will pay, and the more we require people to 
insure, because we make them liable, the more they must go to places in Europe - the gnomes of Zurich - for 
their reinsurance.  It is not even the Australian insurers who are making the profit; it is overseas insurers, and it is 
only the big ones.  What are we trying to do?  Are we trying to suck money out the Australian economy and send 
it overseas for the purposes of feeling good about plaintiffs who, in many instances, are being compensated when 
they should not be?  The law is a bad law.  We had a reasonably good and balanced law of tort and we have 
substituted it with an unbalanced, stupid law; a stupid law that a person cannot even find out what it is he has to 
do to obey it because he never knows whether he will finally be held liable until he gets to the High Court.  The 
High Court has virtually said that a person is liable if it says he is liable.  It does not give a form of words that 
says what a person has to do to avoid liability.  At one stage, if somebody was injured, then somebody else had 
to pay.  Who was that somebody?  Whoever had some money or insurance to cover the costs.  That is what 
virtually became of the law.  I am pleased to say that the High Court started to recognise that perhaps it had gone 
too far, and it had.  I do not know what we will achieve by having this review.  I can tell members right now, if 
this is not done, it will be a disaster.  If a result is obtained in five or three years, we are doing darned well.  So 
much pollution has been thrown into the stream of the law for so long without any change.  This was happening 
when I was a very young lawyer.  I could see these changes coming and they were bad changes.  We have been 
polluting the stream of the law for about 27 to 30 years and it will take a little while for the market to settle down 
because it has been made highly nervous.  If anyone thinks we are going to get results in less time than it has 
taken to muck up the thing, they are more optimistic than I am.  I do not support this review.  It is a total waste of 
time.  I cannot stand by while I hear this nonsense about the possibility that insurance premiums are not affected 
by the amount of the pay out.  What a load of cobblers!  The higher the risk, the greater the allowance, which is 
why, to some extent, housing insurance is nice and easy.  All that must be done is to work out on a statistical 
basis what the cost of fixing things is and how often houses get damaged.  It is pretty simple.  If a company loses 
money on house insurance, it is incompetent.  However, liability insurance is a different story.  A huge margin 
must be allowed to cover the risk; that is what it is about.  It is like going to the bookmaker; the bigger the odds, 
the higher the risk.  The more certain the horse is to win, the lower the odds.  That is how insurance works.  It is 
not just a matter of how much a person will win; it is how likely he will win.  Members must understand that one 
of the problems with liability insurance is that it has become such a raffle and is so unpredictable that big 
allowances have to be made.  It seems that we must have a law that has not only the breadth of coverage but also 
some certainty so that a lawyer can advise a defendant what it is about.  It previously got to the stage that if 
people asked a lawyer if they were liable, the lawyer would have to say, “Probably.”  A lawyer could not give a 
definite piece of advice and say, “No, you are not liable.”  I can remember in the early stages of my career when 
I could provide that advice.  The law was clear.  Sure, a few case were on the edge, otherwise lawyers would not 
be in business.  However, with a large measure of the cases, a lawyer could confidently advise his client that they 
were not liable.  That would be end of it.  If the person were sued, he would have a good chance of winning.  I 
did not lose a lot of cases and it was not because of anything other than the law being fairly clear.  We need a 
law that does not have such a major quantum and a law that is clear.  This is a reasonably clear law and, as a 
consequence, we will see results on every single front.  However, God forbid the idea of a sunset clause!  To 
have a review within 12 months of the second anniversary of the commencement day - come on!  Frankly, that is 
nonsense.  Perhaps by 12 months of the twentieth anniversary of the commencement day things might have 
settled down nicely.  However, if we leave it much longer, it might be the thirtieth or the fortieth year and the 
longer we leave this the more the whole system of insurance will be totally stuffed up by what we have done to 
the law over the following years.  The Opposition opposes the amendment.   

Hon NICK GRIFFITHS:  The Government also opposes the review clause in Hon Dee Margetts’ amendment.  I 
will not go over the ground that Hon Peter Foss has canvassed.  I will point out to Hon Dee Margetts some fairly 
basic things about insurance in Australia.  Firstly, the Commonwealth has the constitutional power to regulate 
insurance.  In that context, as a result of the working together of the various Australian Governments including 
the Commonwealth, the Australian Competition and Consumer Commission is undertaking six-monthly reviews 
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of the Australian insurance market and will be reporting on the position in the various States over the next two 
years.  It issued its first public liability and professional indemnity insurance monitoring report in July of this 
year.  This amendment requires the States to attempt to duplicate the ACCC’s work.  The Commonwealth, 
through the Australian Prudential Regulation Authority, will collect further data and that data should lead to the 
publication of a report from APRA in the second quarter of 2004.  What the honourable member is proposing 
will have this State engaging in duplication.  Secondly, insurance is a national market and Australia, in world 
terms, is not a very large market.  Not that many players are involved in it and it is true to say that there are 
fewer players now than there have been.  The meaningful data needs to be national data.  The State does not have 
national powers.   

To agree to this amendment would send a message to insurance companies that would cause greater uncertainty 
in the insurance market.  We are trying to create certainty and stability.  Putting aside for the moment the issue of 
insurance accessibility and affordability, this Bill and its predecessor seeks to make the law of negligence more 
sensible and to put it back, as Hon Peter Foss said, to where it once was in many instances.  It is a necessary 
measure to make the law more clear, certain and predictable so that society can function.  It is all very well 
saying that a plaintiff can get whatever - the sky is the limit - but if there is no capacity to pay and no available 
insurance, there is no point in suing anyone for damages if there is no reasonable expectation of winning.  By 
winning I mean not just obtaining a judgment, but getting the money at the end of the judgment.  
Notwithstanding the member’s assertions to the contrary, the fact is that, as a result of the foreshadowed 
measures contained in this Bill and similar measures occurring in other Australian jurisdictions and the package 
that this Parliament and Government and other Parliaments and Governments have embarked upon recently, it is 
fair to say that insurance is becoming more accessible than would otherwise be the case and that there is a 
growing sense of stability in the markets and the community.  I will give the member one example.  I refer to 
CPA News dated October 2003.  It contains an article written by the divisional president titled “Solution to the PI 
crisis”.  That refers to personal indemnity.  She refers to the fact that CPA Australia has established its own 
professional indemnity insurance scheme.  I will not read out the article because that is not necessary.  She states 
that the federal, State and Territory Governments’ recent agreements to implement a package of liability reform 
measures has helped the CPA to secure the scheme.  That is one very recent example of what I think has been a 
very good effort on behalf of the Australia Federation to deal with a very difficult problem.  It is a good and 
recent example of this cooperative federal exercise of which this Bill is part.  The review proposed by the 
member would go against that trend and send a very adverse message to insurance companies. 

Hon DEE MARGETTS:  I will quote from some very well-known fairies at the bottom of the garden who, I 
understand, were the basis of this legislation.  I am referring to Hon David Andrew Ipp, Professor Peter Cane, 
Associate Professor Dr Don Sheldon and Mr Ian Macintosh, the authors of the “Review of the Law of 
Negligence Report”, otherwise known as the Ipp report, released in August 2002.  Under the heading “The 
absence of empirical evidence and its consequences”, paragraph 1.38 at page 18 states - 

Many different changes could be made to the current law of negligence to further the objective stated in 
the first paragraph of the Terms of Reference. 

The terms of reference refer to - 

The award of damages for personal injury has become unaffordable and unsustainable as the principal 
source of compensation for those injured through the fault of another.  It is desirable to examine a 
method for the reform of the common law with the objective of limiting liability and quantum of 
damages arising from personal injury and death. 

Returning to paragraph 1.38, it continues - 

Many bodies and individuals with differing interests and objectives have made submissions to the Panel 
as to the changes that should be made.  Such changes were often recommended on the basis of 
assertions about their likely effects; but typically they were not supported by reliable and convincing 
empirical evidence.  The vast majority of the assertions were based merely on anecdotal evidence, the 
reliability of which has not been tested. 

The minister mentioned this evening that the Commonwealth has the role of controlling insurance.  We are a 
state Legislature and this legislation is, presumably, to make insurance more affordable and accessible to 
Western Australians.  The minister mentioned that there are investigations into insurance.  He also mentioned the 
Australian Competition and Consumer Commission.  One of the problems with the ACCC is that it is limited to 
investigating breaches of the Trade Practices Act.  Regarding insurance, if there are no specific breaches of the 
Trade Practices Act or there is no evidence of deliberate collusion or restriction of contestability, it is difficult for 
the ACCC to find against a particular industry.  We have seen that from a number of inquiries despite a lot of 
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energy being expended on a number of occasions.  It has been shown on a number of occasions that the ACCC 
does not have the ability to deal with the abuse of market power, if it is a problem.   

Hon Peter Foss said that insurance companies can calculate what their claims will be.  In the past few years, 
insurance prices have changed considerably.  If we can believe some of the submissions made on this Bill and 
others like it, very little is based on the actual cost of claims in Australia.  There is a range of reasons.  We are 
aware, through the HIH Insurance debacle and other insurance failures in Australia and elsewhere, that predatory 
corporations not necessarily acting in the public interest has meant that the insurance premium market was 
artificially low.  There is very little doubt about that.  In the period in which companies like HIH Insurance were 
swallowing up other insurance companies and other insurance companies were falling on their own swords 
because of their inability to pay premiums, there was a range of reasons.  Corporate behaviour had a lot to do 
with the way insurance operated in Australia.  Therefore, it is true that the law relating to the environment in the 
United States may have had an impact on Australian insurance premiums.  Of course, we know that events in 
other parts of the world have had an impact on Australian insurance premiums, but that is not simply about the 
law in Australia and that is my point.  It is about the nature of the industry, how it has changed and how we have 
watched it change, with bodies such as the Australian Competition and Consumer Commission virtually 
powerless to make changes to bring some control and some public checks and balances into an industry in which 
many factors operate.  Perhaps we should know what the premiums are now for a range of products to get an 
average of and a handle on the premiums, how many people are covered, how many people feel that that level of 
coverage is satisfactory and so on.   

One would think that the Western Australian industry is not as difficult to understand as perhaps has been 
indicated.  If there is absolutely no change to premiums in Western Australia in two years from now, perhaps we 
as a Parliament need to look at and work with other Governments on other issues.  I do not think that is 
unreasonable for us as a Parliament to consider.  If we are saying that we will have a positive effect on what is 
considered to be a blow-out in claims - although I understand that nobody has provided empirical evidence that 
the blow-out in claims is specifically linked to the changes in premiums because other evidence shows that they 
are not linked, to the extent that premiums should have increased by thousands of per cent or that people would 
be unable to get insurance - there may be increases in claims.  However, there may also be other data.  I know 
that in the past my colleague Hon Jim Scott has provided different evidence altogether to the Chamber.  
Therefore, instead of everybody saying that we should not look at this issue because this is outrageous, it is 
reasonable for this Parliament to have the responsibility to say that we are prepared to have a look.  If Hon Peter 
Foss is absolutely correct, he will find that the empirical evidence should back up his statements.  We have not 
heard the Government say, “By the way, if we pass this Civil Liability Amendment Bill, don’t worry, you will 
not see anything for at least 20 or 30 years.”  A Government would be lynched if it said that.  Hon Peter Foss 
said that we may not see it for 30 years.  If that were really the case, this Bill would be a fraud, because it would 
indicate that many other issues are involved and possibly this may be a very blunt and indirect instrument.  It 
may well be that this Bill may have a benefit, but many other factors are operating and have operated in the other 
direction and those are the things that we must look at.  We need to know that sooner rather than later.  If there is 
no change or there is an increase in premiums, we need to know.   

Hon PETER FOSS:  The fairies are definitely back again!  That argument is rather like saying that if a person is 
dying of cancer and diabetes, we will not treat either disease because treating one or the other will not make any 
difference.  The reality is that if we do not do something soon, premiums will go up considerably.  I thought I 
had said that premiums are going up for a couple of reasons.  An insurer recovers not only what it thinks it will 
have to pay out to the insured person, but also profit on it and something for the risk and its past losses.  Yes, it is 
very true that, among other things, international forces will keep premiums high.  However, that is because they 
are an add-on to the total cost, so we get to the figure by adding all those factors together.  The factor that we can 
affect directly and immediately is the amount that insurers will have to pay out in Australia.  Often that is the bit 
that Australian insurers keep.  That is the factor that affects Australian insurers more than any other.  Sure, the 
larger amounts go under a stop-loss insurance or they might get picked up in the total reinsurance cost, but the 
reality of the matter is that we can have some impact on the increasing expansion in premiums.  If we do not do 
this, we will get very sick indeed.  The problem I see is that we have left it too long.   

The member’s suggestion is extraordinary.  On her basis, we would not even attempt to clean up a river unless 
we could prove that we would have an impact on it in a couple of years.  We work on what we are capable of 
working on.  The Commonwealth will work on what it is capable of working on.  Interestingly, other countries 
are doing what we are doing.  We are not the first country to do this.  Other countries have already done it.  The 
more that people do it, the more impact it will have worldwide.  However, we can impact on that part of the 
market that we have some control over, and we should.  If we do not do something, and awards continue to 
increase at the rate at which they have been increasing, it will have an impact.  It does have an impact.  If Hon 
Dee Margetts wants empirical evidence, I can tell her what I have seen over the years.  I have seen awards 



Extract from Hansard 
[COUNCIL - Tuesday, 14 October 2003] 

 p11839c-11859a 
Hon Peter Foss; Chairman; Hon Nick Griffiths; Hon Dee Margetts; Hon Bruce Donaldson 

 [22] 

double and treble 20 times.  As sure as the sun rises every day, the insurer will seek to get all that money back 
again, plus.  If these big increases are made, somebody must pay for them.  Can the member not understand that?  
Somebody has to pay!  She seems to think that we can keep awarding more damages and they will not have to be 
paid for.  That does not require empirical evidence.  That requires commonsense arithmetic.  The member 
expects us to prove to her that two plus two equals four.  I do not need any more evidence to show me that if we 
add another two to four, we get six.   

I agree with the member that there is some concern about the measures that were originally passed last year in 
the Civil Liability Act, because nobody can actually prove what their effect has been.  That did not turn back the 
law; it brought in some imponderables.  Some aspects turned back the law, but these measures will almost 
universally reverse those decisions that led to the increase in awards.  The Bill is saying that by the court making 
these changes, we saw the increases happen.  That is empirical evidence.  I saw it happen.  Sure, the member’s 
argument might be capable of being made about the measures that were passed last year, but it cannot be made 
about these measures.  These ones are to reverse what has already happened, and what happened when it was put 
in by the courts is clear for all to see.   

Hon DEE MARGETTS:  I am not sure whether Hon Peter Foss realises that he contradicted himself during his 
contribution.  Part of what he indicated was a bit like some companies’ view of greenhouse gas policy; that is, if 
they adopt a policy that reduces their increase in greenhouse gas emissions, that equals a greenhouse policy.  At 
one stage Hon Peter Foss mentioned reducing the growth in insurance premiums and then he mentioned that 
these changes to common law will reverse those decisions that led to the increases.  It is either one or the other; it 
will either deal with the increases or simply reduce the rate of increases.  It is necessary for us to have a handle 
on that.   

It is certainly not the case that I am recommending that if a person has diabetes and cancer, only one disease be 
treated.  That is exactly the opposite of what I am suggesting.  I suggest that if one illness is treated, the person is 
still likely to die from the other.  If either the diabetes or the cancer were left untreated, the results could be just 
as disastrous.  However, at the very least, the doctors must know what is happening to the patient.  That is all I 
have suggested in this amendment.  The Parliament must know what is happening to the patient.  In this case the 
patient is the market for insurance premiums of this type in Western Australia.   

If we continue to put our heads in the sand and say we will take Hon Peter Foss’s anecdotes or somebody else’s 
anecdotes but we are not prepared to put those anecdotes together to prove one way or the other what is 
happening in those figures, we will be the fairies at the bottom of the garden.  The amendment simply says that 
we should check what impact the legislation will have on premiums in this industry.  It is commonsense to check 
to see what has happened to those premiums and then to try to work out what must be done; it is not nonsense.   

Amendment put and negatived. 

Title put and passed. 

Bill reported with amendments. 
 


